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Abstract

The principle “al-wuquf ‘ala hasab ma yuwaqqifuha ahluha” (endowments shall be administered according to the conditions established
by their founders) constitutes one of the fundamental doctrines of Islamic endowment (wagf) jurisprudence. In both Imami (Ja‘fari)
jurisprudence and the four Sunni schools of law, this rule plays a central role in determining the scope of the founder’s authority and the
manner of administering endowed property. The substance of this principle indicates that the legal structure of a waqf is governed primarily
by the will of the founder (waqif), and that the trustee, beneficiaries, supervisor, and even the religious authority or the state are, in
principle, obliged to implement the endowment in accordance with the deed of endowment and the conditions stipulated by the founder.
Using a descriptive—analytical method with a comparative approach, the present study first examines the jurisprudential and hadith-based
foundations of this principle within Imami jurisprudence and Sunni legal schools. It then analyzes its function within the Iranian legal
system through an examination of provisions of the Iranian Civil Code, the Endowment Law, and regulations governing the Endowments
and Charity Affairs Organization, alongside references to judicial practice and legal doctrines. The findings demonstrate that although the
Iranian legislator has not explicitly codified this principle in the Civil Code, it has been implicitly recognized across multiple statutory
provisions. Nevertheless, the fragmentation of regulations, legislative silence in certain areas, and the apparent tension between the
authority of the Endowments Organization and the founder’s stipulated conditions have generated practical implementation challenges.
The results suggest that explicit statutory recognition of the principle, formulation of clear criteria for identifying invalid conditions, and
strengthening judicial supervision over endowments could enhance legal certainty in waqgf administration and reinforce public confidence
among founders.
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Text; Iranian Civil Code; Endowments Organization; Public Order; Conditions of the Founder.
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Extended Abstract

The institution of wagf (Islamic endowment) represents one of the most enduring legal and socio-economic
mechanisms developed within Islamic civilization, functioning as a bridge between private ownership and
public welfare. Unlike ordinary charitable transfers, waqf establishes a perpetual legal arrangement in which
the corpus of property is preserved while its benefits are continuously directed toward socially defined
purposes. Classical jurists conceptualized wagf through the doctrine of “detention of the corpus and dedication
of usufruct,” a definition consistently articulated in Imami jurisprudence and later reflected in legal doctrine
and statutory formulations (2, 3). Central to this institution is the jurisprudential rule al-wugif ‘ala hasab ma
yuwaqqifuha ahluha, meaning that endowments must be administered according to the intentions and
stipulations of their founders. This principle emerged from early juristic attempts to safeguard charitable
intentions against later interference, ensuring continuity between the founder’s will and the operational life of
the endowment. Classical Imami authorities emphasized that the validity and continuity of waqf depend upon
fidelity to the founder’s designated conditions (6), while Sunni jurists articulated the same idea through the
maxim that “the condition of the founder is equivalent to legislative text” (18). Historical practice demonstrates
that wagf institutions formed a significant part of social infrastructure across Muslim societies, supporting
education, welfare, religious institutions, and public services, thereby illustrating the institutional importance
of protecting donor intent (1). Consequently, the rule under examination cannot be understood merely as a
technical jurisprudential formula but rather as a foundational theory governing the relationship between
individual autonomy and collective benefit within Islamic legal thought.

The conceptual foundations of this rule are deeply rooted in Islamic legal theory, combining doctrinal
reasoning, textual evidence, and juristic consensus. Prophetic traditions and transmitted reports recorded in
major hadith collections emphasize adherence to charitable stipulations once property is dedicated for God’s
cause (5, 19). Jurists interpreted these narrations alongside general legal principles requiring fulfillment of
obligations and adherence to conditions, thereby extending the broader doctrine of contractual fidelity to the
sphere of charitable endowments (24). Imami scholars such as Shaykh al-Tusi affirmed that deviation from
the founder’s stipulations constitutes an impermissible alteration of the endowment itself (8), while later
authorities reinforced that only conditions contradicting religious law or the intrinsic nature of waqf may be
disregarded (16). Parallel reasoning appears in Sunni jurisprudence, where Shafi‘i and Hanafi scholars
acknowledged binding force for founders’ conditions while permitting limited modification when preservation
of the endowment’s benefit required intervention (15, 21). Qur’anic interpretive traditions emphasizing
fulfillment of covenants further strengthened the legal legitimacy of donor intent as an enforceable obligation
(23). Through these doctrinal developments, jurists established an integrated theoretical framework in which
founder autonomy operates within defined moral and legal boundaries rather than as an unrestricted private
power.

From a theoretical perspective, the rule reflects a sophisticated conception of institutional continuity grounded
in the notion of founding will. The founder’s intention is not limited to the moment of dedication but survives
through the legal structure of the endowment itself. Jurists thus treated the waqgf as a legal entity entrusted with
preserving and executing the founder’s objectives across generations. Modern legal scholarship interpreting
Islamic endowments describes this phenomenon as the persistence of constitutive intent, whereby
administrative authorities act merely as executors rather than owners or policymakers (11). The recognition of
legal personality for endowments further illustrates this idea, as institutional identity functions primarily to
safeguard donor intention rather than to replace it (25). Theoretical discussions of ownership also support this
interpretation; the founder exercises legitimate dominion over property prior to dedication and may therefore
determine its future use within lawful limits (9). Economic analyses of charitable endowments similarly
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demonstrate that donor confidence depends on legal certainty regarding enforcement of their stipulations,
highlighting the functional importance of the rule for sustaining philanthropic participation (12). Accordingly,
the rule operates simultaneously as a doctrinal principle, an institutional design mechanism, and a socio-
economic guarantee ensuring continuity between private initiative and public welfare.

The scope of application of the rule extends across all structural elements of waqf. Founders retain authority
to designate beneficiaries, determine administrative arrangements, appoint trustees, and specify mechanisms
for supervision and distribution of revenues. Classical jurists viewed these elements as inseparable from the
act of dedication itself, since the charitable objective becomes intelligible only through the founder’s defined
conditions (7). Jurisprudential literature further recognizes that modification of endowment assets or purposes
is permissible only under exceptional circumstances consistent with the founder’s intention, thereby preserving
institutional identity while allowing practical adaptation (13). Historical studies of Iranian endowments reveal
that diverse social institutions—from religious schools to welfare services—were structured precisely through
individualized founder stipulations, illustrating how private initiative shaped public welfare arrangements over
centuries (14). Nevertheless, jurists consistently acknowledged limits: conditions conflicting with religious
norms, undermining the essence of endowment, or harming societal order were considered invalid. This
balanced framework ensured that founder autonomy remained dominant yet ethically bounded, allowing
Islamic legal systems to reconcile personal freedom with collective responsibility.

Within the Iranian legal system, the rule finds implicit but pervasive recognition despite the absence of explicit
statutory wording. The Civil Code adopted classical definitions of wagqf, thereby embedding jurisprudential
principles into positive law (3). Legal doctrine interprets provisions concerning trusteeship, beneficiary
designation, and administration as clear manifestations of respect for founder intent (26). Iranian scholars
analyzing the intersection of Islamic jurisprudence and modern legal institutions emphasize that waqgf operates
as an intention-based institution rather than a state-controlled entity (10). The establishment of administrative
bodies such as the Endowments Organization introduced regulatory oversight intended to protect endowments
from mismanagement; however, this development occasionally generated tension between bureaucratic
intervention and donor autonomy. Judicial practice has generally attempted to reconcile these competing
considerations by prioritizing execution of founder conditions while allowing limited intervention where
preservation of the endowment or public order requires adjustment. Comparative legal analyses indicate that
Iranian law thus embodies a hybrid model in which classical jurisprudential doctrine continues to guide
interpretation even within modern administrative frameworks (27). The rule therefore functions as a guiding
interpretive principle shaping statutory application, judicial reasoning, and institutional governance.

In conclusion, the jurisprudential rule requiring administration of endowments according to the founder’s
stipulations represents a foundational doctrine that integrates moral intention, legal structure, and social
welfare into a unified institutional framework. The analysis demonstrates that wagf is best understood as a
legal mechanism through which individual autonomy generates enduring public benefit, while the rule itself
ensures continuity between charitable intention and institutional operation. The Iranian legal system, drawing
upon classical Islamic jurisprudence, preserves this principle as the underlying logic governing endowment
administration. Although modern governance structures introduce new practical challenges, the enduring
vitality of waqf depends on maintaining confidence that donor intent will remain respected across time. Proper
interpretation of the rule thus provides not only doctrinal coherence but also a pathway for harmonizing
historical legal traditions with contemporary societal needs, enabling endowments to continue serving as
instruments of social solidarity, economic participation, and ethical responsibility within modern legal orders.
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