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Abstract

The central issue of this study is a critical analysis of the epistemological gap between the jurisprudential rulings of the institution of
“istibra’” and the psychological-social reality of the bondwoman at the moment of transition from “milk al-yamin” to “marital union.” In
early jurisprudential literature, istibra’ was legislated as a protective mechanism for preserving lineage and preventing the commingling
of reproductive fluids; however, the fundamental question is how this legal mechanism, within the historical customary context of Islamic
slaveholding societies, turned into an instrument for disregarding the psychological agency of the bondwoman and perpetuating proprietary
domination even after her exit from slavery. By adopting a “critical jurisprudence” approach and drawing on the discourse theories of
Foucault, Bourdieu, and Fairclough (Bourdieu, 1991; Fairclough, 1995; Foucault, 1972), the present study analyzes the narrative of “The
Slave-Girl and the King” in Rumi’s Masnavi as a discursive-historical document. The research hypothesis is that patriarchal custom,
through a selective rereading of jurisprudential texts, extended the concept of “bodily istibra™ to “psychological istibra’” and thereby kept
the subjectivity of the enslaved woman in a state of perpetual suspension. The findings show that the dominant jurisprudential-customary
discourse, by disregarding the inner will and consent of the bondwoman, institutionalized a form of “symbolic violence,” the effects of
which have continued into the contemporary period in the form of institutional distrust toward women’s testimony in rulings concerning
the waiting period and divorce. The proposed solution is a transition from a devotional-formalist approach to a maqasid-oriented approach
in interpreting the rulings of istibra” and the recognition of “psychological istibra’” as a necessary condition for the validity of marriage.

Keywords: istibra’, milk al-yamin, marital union, critical jurisprudence, female agency, critical discourse analysis, The Slave-Girl and
the King, symbolic violence.
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Extended Abstract

This study offers a critical examination of the epistemological and normative gap between the jurisprudential
institution of istibra’ and the psychological-social reality of the enslaved woman at the moment of transition
from milk al-yamin, or ownership by right hand, to marital union. In classical Islamic jurisprudence, istibra’
was formulated primarily as a legal mechanism for ensuring the emptiness of the womb, preventing the
commingling of reproductive fluids, and protecting legitimate lineage; yet the present study argues that, in the
historical customary context of slaveholding Muslim societies, this apparently protective rule often functioned
as a disciplinary mechanism through which the body, sexuality, and testimony of the bondwoman were placed
under continuing male control (2-4). The central research problem is therefore not merely whether istibra’
existed as a jurisprudential rule, but how its bodily meaning was expanded by patriarchal custom into a
psychological and symbolic regime that suspended the enslaved woman’s agency even after her movement
toward marriage or freedom. The article takes the tale of “The Slave-Girl and the King” in Rumi’s Masnavi as
a literary-discursive case through which the tensions between ownership, desire, silence, healing, and female
subjectivity can be critically read (20, 21, 24).

The theoretical framework of the study is built on the integration of critical jurisprudence, critical discourse
analysis, feminist theories of agency, and the concept of epistemic injustice. Critical jurisprudence allows the
study to move beyond a purely doctrinal reading of istibra” and to examine the social and historical conditions
under which legal rulings are interpreted, institutionalized, and transformed into instruments of power (7, 8,
17). Critical discourse analysis, particularly in Fairclough’s model, provides the methodological vocabulary
for examining how legal and literary texts construct social realities through lexical choices, silences,
nominalizations, and institutional forms of authority (9, 10). The study also draws on Bourdieu’s account of
symbolic violence to explain how domination may be normalized to such an extent that it appears natural,
moral, or religiously self-evident (11, 25). In addition, Foucault’s notion of disciplinary power is used to
interpret istibra’ as a technology for regulating time, sexuality, and the female body, while Fricker’s theory of
epistemic injustice clarifies how the bondwoman is deprived of testimonial authority regarding her own body,
womb, desire, and readiness for marital life (12, 13).

Methodologically, this research is qualitative and interpretive, using critical discourse analysis to examine two
interconnected bodies of material: classical and later jurisprudential texts concerning istibra’, and the narrative
structure of “The Slave-Girl and the King” in the first book of the Masnavi. The jurisprudential corpus includes
representative Imami and Sunni sources that discuss the legal status of the bondwoman, the obligation of
istibra’, the preservation of lineage, and the authority of the master or husband in determining sexual and
marital access (5, 6, 15, 16, 22, 27). The analysis proceeds at three levels: description, interpretation, and
explanation. At the descriptive level, the study identifies key terms such as wat’, milk, ma’, ‘idda, and istibra’
and examines how these terms organize the semantic field of ownership and sexual regulation. At the
interpretive level, it analyzes how these terms were received within patriarchal custom and how they shaped
the identity of the enslaved woman. At the explanatory level, it clarifies how the dominant jurisprudential -
customary discourse reproduced male authority by converting a rule oriented toward lineage protection into a
broader regime of bodily and psychological control (1, 9).

The findings show that the jurisprudential discourse of istibra’ is structurally centered on the interests of the
male owner, hushand, and lineage system rather than on the lived experience of the bondwoman. Although the
stated legal purpose of istibra’ is the protection of nasab, the language of the texts frequently objectifies the
woman as the site upon which lineage anxiety is resolved, rather than recognizing her as a moral and epistemic
subject with a voice of her own (2, 17). This objectification is reinforced by the transformation of embodied
experience into abstract legal categories: the womb becomes a juridical object, waiting becomes a procedural



¥ o lods F 0598

requirement, and the woman’s testimony becomes secondary to the authority of the master or the juridical
system. From the perspective of critical discourse analysis, such nominalization removes the agent from the
sentence and conceals the asymmetry of power underlying the rule (9). From the perspective of epistemic
injustice, the exclusion of the bondwoman’s speech regarding menstruation, purity, pregnancy, or
psychological readiness constitutes testimonial injustice, because the subject most directly concerned by the
ruling is deprived of full credibility as a knower (13). Thus, the study argues that bodily istibra’, when detached
from consent, recognition, and agency, becomes a mechanism of symbolic violence (11).

The literary analysis of “The Slave-Girl and the King” supports this jurisprudential finding by showing how
the bondwoman’s silence becomes a narrative sign of deeper social and symbolic exclusion. In the tale, the
slave-girl is desired, purchased, diagnosed, treated, and transferred, but she rarely appears as an autonomous
speaking subject; her pain is mediated through the king, physicians, and the divine physician, while her own
interiority is accessible only through the interpretive labor of male figures (19, 24). This narrative pattern
mirrors the jurisprudential structure in which the woman’s body is central while her voice remains marginal.
The absence of any explicit reference to istibra’ in the tale is itself meaningful: it suggests the selective
operation of custom, whereby legal rules are emphasized when they discipline women but ignored when male
desire seeks immediate possession. The study therefore reads the tale not merely as a mystical allegory of the
soul, but as a discursive document that exposes the tension between male ownership and female desire. A
maqasid-oriented reading can resolve this tension by returning istibra’ to the higher purposes of justice, dignity,
and protection from harm, rather than reducing it to bodily verification alone (23, 28, 29). On this basis, the
article proposes the concept of psychological istibra’ as the recognition of free, conscious, and internally valid
consent before marital transition.

In conclusion, the study demonstrates that the central problem of istibra’ is not exhausted by the classical legal
concern with lineage, but extends to a deeper question concerning the recognition of women’s agency,
testimony, and psychological integrity in contexts shaped by ownership and patriarchal authority. By
combining critical jurisprudence and critical discourse analysis, the article shows that the transition from
ownership to marital union cannot be ethically or legally complete if it is limited to bodily clearance while
ignoring the inner will of the woman. The tale of “The Slave-Girl and the King” reveals, in literary form, the
same crisis that appears in jurisprudential discourse: the woman is present as body, object, and symbol, but
absent as speaker, chooser, and legal subject. The proposed notion of psychological istibra’ therefore functions
as a corrective principle, requiring that any valid transition into marriage must include recognition of consent,
emotional recovery, and testimonial credibility. This approach does not reject the protective aim of the classical
ruling, but reorients it toward justice, dignity, and the restoration of female subjectivity. The broader
implication is that Islamic legal interpretation must move from a formalist and ownership-centered reading of
inherited rules toward a justice-centered hermeneutic capable of addressing the hidden continuities of
domination that persist even after the formal abolition of slavery.
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