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Abstract

The use of legal stratagems to circumvent the prohibition of usury is based on the abuse of a lawful instrument with the intention of
evading a religious and legal prohibition. The lender and borrower seek to give their illegitimate objective an apparently lawful and
formally valid character by resorting to a fictitious contract, such as a sale, loan, gift, or similar transaction. Undoubtedly, opening the
door to and facilitating the widespread use of deception and subterfuge in social affairs to neutralize the restrictions imposed by laws and
social regulations constitutes one of the causes of moral decline in any society. Where individuals are able, through deceptive appearances
and the fraudulent use of formally valid but fictitious religious contracts, to prevent the enforcement of legal rules, not only are the legal
foundations, principles, and culture of society placed at risk, but conditions are also created for lawbreaking and public disrespect for the
law. Nevertheless, Shi‘i jurists have not adopted a uniform approach to this issue. Some jurists consider the use of legal stratagems in
usury to be permissible without qualification; others regard such stratagems as permissible only in cases of necessity; and still others
maintain that rulings obtained through legal stratagems are categorically impermissible. Among the latter group, the late Imam Khomeini
distinguished between rulings arising from the use of legal stratagems in transactional usury and those involving loan usury. More
specifically, with regard to transactional usury, he referred to customary understanding and considered such stratagems permissible in
cases where custom does not regard them as unjust. By contrast, he regarded loan usury as absolutely impermissible. The Iranian legislature
has likewise criminalized, under Article 595 of the Islamic Penal Code (Discretionary Punishments), enacted in 1996, the conclusion of
contracts ostensibly framed as sales, loans, settlements, or similar transactions for the purpose of circumventing the prohibition of usury.
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Extended Abstract

The use of legal stratagems in usurious transactions constitutes one of the most controversial issues in Islamic
jurisprudence because it lies at the intersection of formal legal validity, substantive justice, legislative purpose,
and the adaptability of Islamic law to changing social and economic circumstances. Islamic law is based on
enduring principles and objectives, and its rulings are understood to follow real interests and harms whose
presence or absence determines the applicability of divine commands and prohibitions. Accordingly, when the
Lawgiver commands justice, benevolence, and fairness, such commands are grounded in the material and
spiritual benefits associated with them, while the prohibition of usury is connected with the individual and
social harms inherent in exploitative financial relations. In newly emerging economic matters, the
identification of the governing rule therefore depends not merely on the external form of a contract but also on
the discovery of the effective legal criterion underlying the ruling. The central problem arises when contracting
parties employ formally valid contracts, such as sale, loan, settlement, gift, or similar transactions, to achieve
an outcome that is substantively identical to usury. In such cases, the question is whether the lawful contractual
form changes the juridical character of the transaction or whether the prohibited substance remains intact
despite the formal appearance of legality. Shi‘i jurisprudence has generally avoided both unrestricted
rationalism and complete textual literalism. Rather than assuming that all legislative purposes are fully
accessible to reason, or conversely denying any possibility of understanding the criteria of legal rulings, Shi‘i
jurists have adopted a middle position according to which the intelligibility of legal causes varies among
different areas of jurisprudence. They have consequently relied on the relationship between the ruling and its
subject matter, customary understanding, the elimination of irrelevant characteristics, and the refinement of
the effective criterion in order to determine the rationale and scope of legal rules (1, 2). This approach is
particularly important in the field of usury because a purely formal interpretation may permit contracts that
reproduce the same injustice and economic harm that the prohibition was intended to prevent.

The concept of a legal stratagem must first be distinguished at the linguistic and technical levels. Linguistically,
the term refers to change, transformation, or the use of concealed means to reach a desired objective. It may
carry either a commendable or a blameworthy meaning, depending on the purpose pursued and the means
employed. In its positive sense, it can refer to prudent problem-solving or a wise method of discovering the
truth; in its negative sense, it denotes deception, manipulation, or the use of hidden devices to evade a rule. In
jurisprudential terminology, a stratagem refers to resorting to a lawful or unlawful means in order to obtain a
particular legal result. Thus, its technical meaning is narrower than its general linguistic meaning because it
concerns the deliberate use of a legal mechanism to alter the practical consequences of a religious ruling. A
person may, for example, intentionally destroy or dispose of the water available for ritual purification in order
to become legally entitled to perform dry ablution, or may delay purification until the prescribed time becomes
too narrow to perform the original obligation. Such conduct demonstrates that the external satisfaction of a
secondary rule does not necessarily eliminate the unlawfulness of intentionally creating the circumstances in
which that rule becomes applicable (3). Similarly, a debtor may transfer property to another person to prevent
creditors from enforcing their claims and then allege insolvency. In the context of usury, a legal stratagem
occurs when a party attempts to escape the prohibition by using contracts that appear valid under Islamic law
while preserving the original objective of obtaining a guaranteed excess. The defining feature of such a device
is therefore that the apparent requirements of the law are observed, while its substance, purpose, or spirit is
violated (5). This distinction is essential because not every indirect legal technique is necessarily unlawful.
Some devices may represent a genuine transition from a prohibited arrangement to a lawful one, whereas others
merely conceal the prohibited transaction behind a different contractual label. The decisive issue is whether
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the transaction has undergone a real substantive transformation or whether the same usurious relation continues
under a fictitious legal form.

The discovery of the effective legal criterion in the prohibition of usury requires an examination of the methods
through which jurists identify the cause and rationale of a ruling. These methods may be divided into certain
and presumptive approaches. Certain methods include a fortiori reasoning, definitively established refinement
of the effective cause, and analogy based on an expressly stated cause. When the operative cause of a ruling is
established with certainty, extending the ruling to another case is valid because certainty possesses inherent
evidentiary authority (7, 8). Presumptive methods are accepted only where their authority is supported by a
definitive basis, such as the apparent meaning of an authoritative scriptural text. By contrast, a merely personal,
intuitive, or speculative identification of a legal criterion lacks evidentiary value in Shi‘i jurisprudence (2). In
the case of usury, the prohibition is firmly established in the Qur’an and the traditions and is accepted across
the major Islamic schools. Qur’anic verses describe usury as a grave sin, distinguish it from lawful trade,
portray persistence in it as warfare against God and His Messenger, and associate repentance with the recovery
of the principal without either inflicting or suffering injustice. The prophetic and Imami traditions likewise
employ exceptionally severe language to emphasize the gravity of usurious gain (9). The underlying cause of
prohibition has therefore been explained in several interconnected ways. Imam Khomeini identifies injustice
as the principal rationale of the prohibition of loan usury (10). Other jurists have referred to the unlawful
consumption of property, economic stagnation, exploitation, the weakening of human compassion, the
diversion of capital away from productive activity, and the disruption of psychological and social equilibrium
(5, 11, 12). These explanations are not necessarily contradictory; rather, they describe different manifestations
of the same underlying structure of harm. The essential inquiry is whether a stratagem removes these harms or
merely conceals them. If the transaction continues to impose a guaranteed excess on a borrower, preserves an
unequal distribution of risk, and reproduces exploitative economic consequences, the legal cause of the
prohibition remains present, notwithstanding the use of a formally valid contract.

The refinement of the effective criterion and the elimination of irrelevant characteristics are especially
significant in determining whether a new contractual form falls within the scope of the prohibition. Refinement
of the effective criterion occurs where the jurist identifies the legal cause by removing characteristics that have
no genuine role in the ruling, while elimination of irrelevant characteristics extends a ruling to another case by
disregarding a feature that customary or rational analysis shows to be nonessential. Both methods require a
reliable basis and cannot be reduced to subjective analogy. Where the original and new cases share all legally
relevant characteristics, the ruling may be extended; where the similarity is merely superficial or speculative,
such extension is impermissible (13, 14). The legitimacy of these methods depends on evidence, the unity of
the operative cause, and the relationship between the ruling and its subject matter. Some jurists regard
customary understanding as the principal reference for identifying whether a particular characteristic is
relevant, while others emphasize definitive rational judgment or consensus (17, 21-23). These methods explain
why the use of a legal device must be assessed according to its real economic content rather than its verbal
formulation. They also support the distinction drawn by Imam Khomeini between transactional usury and loan
usury. In certain exchanges involving goods of the same kind, a numerical inequality may not amount to
substantive usury where the goods differ significantly in quality and the exchange is regarded by custom as
fair and economically equivalent. In such a situation, the transaction may represent a genuine movement from
an invalid arrangement to a valid one rather than a deceptive evasion. However, where the exchanged goods
are equivalent in relevant qualities and the excess is introduced through deferment or another device, the same
usurious harm remains present and the stratagem is invalid (10). The distinction is therefore not formal but
functional: a permissible legal arrangement must eliminate the prohibited cause, whereas an impermissible
stratagem preserves that cause while merely altering the contractual language.
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Three principal jurisprudential positions may be identified concerning the legal effect of stratagems. The first
position accepts legal stratagems broadly and relies on reports praising escape from the unlawful to the lawful,
as well as examples such as equivocation and the Qur’anic account of the Prophet Job fulfilling his oath through
a symbolic act. According to this view, a person may use a legally recognized device so long as the external
conditions of the relevant contract or rule are satisfied. The second position rejects legal stratagems in principle
but allows them in circumstances of necessity, based on the doctrine that necessities permit otherwise
prohibited acts. Proponents of this view argue that the unrestricted use of stratagems frustrates the purpose of
the Lawgiver and converts prohibitions into empty formalities. They invoke examples in which Islamic law
prevents individuals from obtaining benefits through conduct designed to defeat the purpose of inheritance,
marriage, or criminal rules, and they interpret the Qur’anic account of Joseph as an exceptional measure
justified by divine instruction and necessity rather than as a general authorization of deception (24). The
principle of frustration of legislative purpose provides an important rational foundation for this position: where
the Lawgiver seriously intends the realization or prevention of a particular result, it would be incoherent to
assume that the opposite result is simultaneously approved through a superficial device (4). The third position,
associated particularly with Imam Khomeini’s analysis, treats loan-usury stratagems as impermissible because
the Qur’anic characterization of usury as injustice, warfare against God, and a cause of destruction cannot be
neutralized by adding a fictitious sale, gift, or other contractual form. The severity of the scriptural
condemnation shows that the prohibition concerns the substantive economic relation and not merely its
conventional label (10). This position also corresponds to the approach of the Iranian legislature, which
criminalizes agreements that are formally expressed as sale, loan, settlement, or similar contracts but are
concluded for the purpose of receiving an excess over the principal. Practical examples of stratagems include
two successive sales, attaching another item to one side of the transaction, reciprocal or unilateral gifts, and
reciprocal lending followed by mutual release of obligations. Although these arrangements may be formally
valid in some circumstances, their legitimacy depends on whether they represent genuine independent
transactions or merely conceal the same prohibited exchange (25).

In conclusion, the criterion for determining the permissibility or impermissibility of legal stratagems in usury
cannot be reduced to the external validity of the contractual form. The decisive consideration is whether the
device removes the substantive cause of the prohibition or merely disguises it. Islamic jurisprudence recognizes
the possibility of employing lawful mechanisms to move genuinely from a prohibited situation to a permissible
one, but it does not support the manipulation of legal forms in a manner that preserves injustice, guaranteed
excess, exploitation, and the harmful economic consequences associated with usury. A distinction must
therefore be drawn between a real restructuring of the transaction and a fictitious arrangement designed solely
to evade the law. Where customary understanding, economic substance, and the relationship between the ruling
and its subject matter demonstrate that the original usurious character has disappeared, the resulting transaction
may be accepted. Where the same imbalance, coercive advantage, or predetermined gain remains, the
stratagem cannot alter the ruling. The most defensible approach is thus one that combines fidelity to the textual
prohibition with careful attention to legislative purpose, economic reality, and the operative legal criterion.
This approach protects the coherence of Islamic law, prevents the erosion of respect for legal rules, and avoids
transforming religious contracts into instruments for defeating the very objectives they were intended to serve.
It also provides a principled framework for evaluating modern financial transactions, especially those that use
complex contractual structures while producing outcomes economically indistinguishable from interest-
bearing loans.
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