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Abstract

The family occupies a central position in Islamic law, and the Qur’an approaches marital conflict through a reform-oriented
and preventive framework. Rather than denying the occurrence of spousal disputes, Qur’anic teachings recognize them as a
natural aspect of marital life that can be managed through ethical and social mechanisms. Qur’an 4:35 establishes arbitration
as a primary means of resolving serious marital discord by appointing two arbiters from the families of the spouses,
emphasizing reconciliation before any consideration of dissolution. In contrast, the Iraqgi Personal Status Law, despite its
general inspiration from Islamic jurisprudence, structures the resolution of marital disputes primarily through judicial
intervention, rendering arbitration a dependent and largely formal procedure under judicial authority. This study adopts an
analytical-comparative approach to examine the divergence between the Qur’anic model of arbitration and the court-
centered framework of Iragi family law. The findings indicate that the dominance of adversarial judicial procedures and
evidentiary formalism has weakened reconciliation efforts and contributed to the increase of judicial divorces. The study
concludes that restoring arbitration to its independent and reform-oriented role, while limiting judicial intervention to cases
of necessity, may enhance the alignment of Iragi family law with the objectives of Islamic law and contemporary social
needs.
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Extended Abstract

This study examines the role of arbitration and judicial intervention in resolving marital disputes through a
comparative analysis of Qur’anic injunctions—particularly verse 35 of Surah al-Nisa—and the Iragi Personal
Status Law. In Islamic legal thought, the family is conceived as the foundational social institution upon which
moral order, social stability, and intergenerational continuity depend. The Qur’an frames marriage as a solemn
covenant grounded in mutual responsibility, compassion, and ethical commitment, while simultaneously
acknowledging the natural occurrence of conflict within marital life. Rather than denying the reality of spousal
disagreement, Qur’anic discourse provides a structured, preventive, and reform-oriented framework for
managing conflict before it escalates into irreversible rupture (3). Central to this framework is the principle of
prioritizing reconciliation over dissolution, which positions divorce as a last resort rather than a primary
solution (1). By contrast, many contemporary legal systems in Muslim-majority societies, including Irag, have
institutionalized judicial intervention as the primary mechanism for handling marital disputes, often
marginalizing non-judicial mechanisms of reconciliation (9). This divergence between the Qur’anic model and
modern legal practice raises critical questions about the effectiveness, legitimacy, and social consequences of
current dispute-resolution frameworks.

The Qur’anic approach to marital conflict is most explicitly articulated in Surah al-Nisa, verse 35, which
mandates the appointment of two arbiters—one from the husband’s family and one from the wife’s family—
when there is fear of serious discord. The wording of the verse emphasizes “fear of discord” rather than its
actual realization, revealing a distinctly preventive orientation that seeks to intervene at an early stage of
conflict (7). Linguistic analysis of key terms such as shigaq (deep-seated discord) demonstrates that the Qur’an
addresses situations where relational rupture is imminent, yet still potentially remediable (6). The command
to “send” arbiters implies an active, deliberate process rather than a symbolic gesture, underscoring arbitration
as an integral and independent institution within the Qur’anic system of family governance (22). Moreover,
the distinction between hakam (arbiter) and gadi (judge) reflects a fundamental difference in function: while
the judge issues binding rulings based on formal proof, the arbiter seeks to restrain injustice and restore
harmony through moral authority, social trust, and contextual understanding (19). This distinction situates
arbitration as an ethical-legal process oriented toward relational repair rather than adversarial adjudication.
The Qur’anic requirement that arbiters be chosen from within the families of the spouses carries profound
social and psychological implications. Family-based arbitration assumes that proximity, familiarity, and
emotional investment enhance the likelihood of successful reconciliation (4). Unlike modern legal doctrines
that prioritize absolute neutrality, the Qur’anic model privileges compassionate fairness rooted in intimate
knowledge of the parties’ circumstances (1). This approach reflects an understanding of marital conflict as a
deeply personal and socially embedded phenomenon, ill-suited to purely formal or impersonal resolution
mechanisms (18). The verse further conditions successful arbitration on the sincere intention of reform, linking
the effectiveness of the process to moral agency rather than coercive authority. The promise of divine
facilitation—“God will bring reconciliation between them”—imbues arbitration with a spiritual dimension that
transcends technical legalism (5). Consequently, arbitration in the Qur’anic sense functions as a holistic
process that integrates ethical intention, social responsibility, and legal guidance.

Classical Qur’anic exegesis reinforces this reform-centered understanding of arbitration. Ibn Kathir
emphasizes that arbitration is obligatory when serious discord is feared and that bypassing it contradicts the
objectives of Islamic law, which seek to preserve marriage wherever possible (3). Al-Qurtubi elaborates that
arbiters are entrusted primarily with reconciliation and may only contemplate separation when reform proves
genuinely impossible (4). Fakhr al-Din al-Razi, while acknowledging interpretive diversity regarding the
arbiters’ authority, highlights the psychological efficacy of family-based intervention, arguing that relational
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proximity increases the persuasive power of arbiters in calming disputes. Across these interpretations, a shared
consensus emerges: arbitration is neither a procedural formality nor a subordinate step to judicial action, but a
substantive mechanism designed to avert the social and moral harms associated with marital breakdown (6).
The exegetical tradition thus situates arbitration at the core of Islamic family law, framing judicial intervention
as a contingent, secondary measure.

In contrast, the Iragi Personal Status Law institutionalizes judicial intervention as the primary pathway for
resolving marital disputes. While the law acknowledges reconciliation in principle, its procedural architecture
centers on court proceedings, evidentiary requirements, and judicial discretion (10). Judges exercise extensive
authority in assessing harm, determining the viability of continued marriage, and issuing binding rulings, often
within a formal adversarial framework (11). Arbitration, where mentioned, lacks institutional independence
and operates under the supervision of the court, rendering it largely consultative rather than determinative (12).
This court-centric model transforms marital conflict into a legal dispute governed by proof, counterclaims, and
procedural timelines, frequently intensifying antagonism between spouses (14). Empirical observations
indicate that prolonged litigation, coupled with the public exposure of private grievances, undermines the
prospects of reconciliation and contributes to the rising incidence of judicial divorce in Iraq (13). The
displacement of family and community from the conflict-resolution process further erodes social responsibility
for marital stability (26).

A comparative analysis reveals a fundamental inversion between the Qur’anic model and the Iraqi legal
framework. In the Qur’anic paradigm, arbitration precedes judicial intervention, reconciliation is the primary
objective, and legal authority is exercised in service of moral repair (9). In the Iragi system, judicial
intervention often marks the beginning of the process, arbitration is subordinated to the court, and resolution
is equated with the issuance of a binding judgment (27). This inversion has significant social consequences,
including the juridification of intimate relationships, the marginalization of ethical discourse, and the
weakening of preventive mechanisms within family law (17). The findings of this study suggest that
recalibrating the relationship between arbitration and judicial intervention—by restoring arbitration as an
autonomous, mandatory, and reform-oriented stage—could enhance the alignment of Iraqgi family law with the
objectives of Islamic jurisprudence while addressing contemporary social challenges (25). Such recalibration
does not entail the rejection of judicial authority but rather its contextualization within a broader, ethically
grounded framework of marital dispute resolution.
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